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In Ex parte Marley 1 a clerk in a butcher shop short-weighted a customer in the sale of one veal steak and four or five lamb chops. The clerk was fined $100, while his employer, who was absent at the time of sale and who allegedly did not know of and had not authorized the transaction, was sentenced to 90 days in jail.
2 Discharging a writ of habeas corpus, 3 the Supreme Court of California denied that the conviction was a deprivation of due process 4 and held that the case fell within a recognized class of police offenses for which no proof of intent or guilty knowledge is required.
As a general rule, the principal is not criminally liable for the acts of his servant or agent unless he authorizes or aids and abets the commission of a crime. The doctrine of respondeat superior does not apply to criminal law. 5 But the legislature, in the exercise of its police power, may define as crimes certain acts irrespective of the defendant's personal participation or of his guilty knowledge. 6 Since about the middle of the nineteenth century, legislatures and courts have recognized an ever increasing group of offensespunishable without regard to any mental element. It has been said that the simultaneous but independent growth of "public welfare offenses" in Great Britain and the United States represents the impact on the law of the rapid technological and economic changes of the nineteenth and twentieth centuries and the consequent shift of emphasis from the individual to the social welfare.
7 Various statutes, enacted during the past hundred years to protect the public from specific abuses, throw upon the principal the risk of criminal liability arising from the mere existence of an agency or employment relationship.
8 These statutes have even been construed as denying to the defendant the defenses 6f ignorance or mistake of either or both principal and agent. 9 In holding the principal accountable for the conduct of his agent, courts have expressly recognized the need for regulation, the difficulty of enforcement if a defendant were permitted to plead lack of intent, the danger that an employer might shift responsibility to his employees, and the probability that a principal could prevent most infractions by his agents.' 0 Criminal responsibility of the principal usually turns on the construetion of the statute. Sometimes the legislature specifically provides that a statute shall apply to the principal and that intent is not a necessary The opinion set out without comment testimony of the manager of the local chain store that the meat department was inventoriea every Saturday night and that the manager was held accountable for every pound of meat. The implication would appear to be that employers who impose such pressure on their employees will not be heard to complain if held accountable for the employees' misconduct. But why not infer intent in such a situation? ingredient of the crime; but more often legislation is ambiguous." To determine legislative intent the court must then look to the overall purposes of the statute, its legislative history, and the seriousness of the offense.
1 2 Some cases stress the distinction between acts malun in se and those malum prohibitun 13 and suggest that criminal intent and guilty knowledge are still essential elements of crimes involving moral turpitude.'
4 But although most cases involve minor offenses with small penalties, the courts have sustained heavy sentences for serious misdemeanors and even felonies where the defendant was not allowed to plead lack of participation or guilty knowledge.
15
Judicial recognition of a doctrine of vicarious criminal liability may be in part a result of a faulty classification of the cases and a failure to analyse the different meanings of such words as "criminal intent" and "guilty knowledge." The Massachusetts court, for example, has cited cases sustaining convictions for adultery, where the defendant did not know that his paramour was married, for the proposition that a principal can be punished for the conduct of his employees. 16 Most courts have failed to recognize a distinction between the question of whether a defendant should be punished for his own acts, in the absence of a showing of criminal intent, and whether he should be punished for another's (1940) . But violations of the Anti-Narcotic Act were impliedly held to be nalum prohibitum by Taft, C. J. in United States v. Balint, 258 U. S. 250 (1922) . The distinction between offenses malum in se and those malum prohibitun is generally discredited and would seem to possess little validity.
14 This would appear to be the basis of the opinion in State v. Pansey 61 Nev. 330, 130 P. (2d) 264 (1942), holding that the legislature could not lawfully making it a crime to receive or buy stolen goods without regard to guilty knowledge, criminal intent, or criminal negligence.
15 State v. Lindberg 125 Wash. 51, 215 P. 41 (1923) (statute made it a felony for a bank director to borrow from his own bank unless authorized by a special resolution of the board of directors; defendant not permitted to prove that he did not know that money loaned to him by an agent came from his own bank; indeterminate sentence of one to five years held not a deprivation of due process nor an infliction of a cruel and unsual punishment). Cf. Commonwealth v. Mixer 207 Mass. 140, 93 N. E. 249 (1910) (driver for a common carrier convicted for transporting liquor in violation of statute requiring seller or consignor to mark package in designated manner; fact that employee could not reasonably know that the package, a sugar barrel, contained liquor held immaterial since no intent was required by statute. See also United States v. Greenbaum 138 F. (2d) conduct. Some of the precedents for the imposition of criminal liability on the principal involve fact situations where criminal intent and guilty knowledge might well have been inferred and where, therefore, there was no necessity for holding that these traditional requirements of criminal law cofild be dispensed with.
17
Although both state and federal courts have gone far to uphold the discretion of the legislature in defining offenses and designating the penalties, it would seem that the Constitution compels some limitation to the imposition of criminal liability on the prii~cipal for the conduct of his agent. In the two states in which the questiofi has arisen, statutes abrogating the defense of insanity in criminal trials have been invalidated on the grounds that due process of law requires that a jury shall be permitted to pass on the defendant's sanity as a substantive fact going to his guilt or innocense.
18 One of the opinions distinguished the statutory offense cases on the grounds that a principal is a "free moral agent;" 19 but it might well be inquired to what extent he is free in the selection and control of his employees.
20
Precedents in the related field of statutory presumptions would appear to present a forceful constitutional argument. In creating presumptions legislatures have been motivated by the same considerations of convenience in enforcement which the courts stress so heavily in the statutory offense cases. Yet the Supreme Court has not hestitated to invalidate such presumptions as a denial of due process if they subjected the accused to "hardship or oppression. 19 Rudkin, C. J. concurring in State v. Strasburg, 69 Wash. 106, 110 P. 1020 (1910 . 20 ",There is nothing an employer can do to protect himself, as the act of the employee is one which depends entirely upon use of his own faculties and senses and it is impossible for the employer to determine with any degree of accuracy whether the faculties and senses of the employee are functioning properly and accurately during all his working hours." Carter, J. dissenting in Ex parte Marley 175 P. (2d) 832, 836. Within limits of reason and fairness the burden of proof may be lifted from the state in criminal prosecutions and cast on a defendant. The limits are in substance these, that the state shall have proved enough to make it just for the defendant to be required to repel what has been proved with excuse or explanation, or at least that upon a balance of convenience or of opportunities for knowledge the shifting of the burden will be found to be an aid to the accusor without subjecting the accused to hardship or oppression." Cardozo, J. in Morrison v. California, 291 U. S. 82, 88, 89 (1934) invalidating as a denial of the due process clause of the Fourteenth Amendment a provision of the Alien Land Law, Cal. Stat. (1927) , 880, c. 528 which placed the burden on defendant to prove that he was a citizen or eligible to become a citizen of the United States. 607, 611 (1945) .
